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OPINION

The defendant is charged with second-degree murder for the stabbing death of Juan
Blanco-Guerra, which occurred on or about October 20, 2001, following an evening in which the
defendant, hiswife, and the victim had socialized together.

The defendant was suspected of the crime, and on or about October 21, 2001, the
defendant was arrested on an outstanding child support warrant. After he wastaken into custody,
two Knoxville Police Department officers questioned the defendant about the death of Mr. Blanco-
Guerra. Thedefendant gavean incul patory statement and was ultimately indicted for second-degree
murder.



Appaently, the defendant also made inculpatory statements about Mr. Blanco-
Guerra s death to his wife, Kimberly Dotson, shortly after the relevant events took place. Ms.
Dotson’s testimony about those communications was offered at the preliminary hearing, and her
testimony was potential evidence for the state in the criminal trial of the defendant.

During pre-trial proceedings, the defendant filed amotion to suppressthestatements
he made to Officers Jones and M oyers, a motion to suppress any statements the defendant made to
hiswife onthebasisof themarital communicationsprivilege, and amotion to dismisstheindictment
because it was based entirely upon evidence which was violative of the marital communications

privilege.

Defendant’ s Statement to L aw Enforcement Officers

At the suppression hearing relative to the defendant’s own statement, the state
presented evidence via the testimony of the two law enforcement officers who questioned the
defendant after his arrest on an outstanding child support capias. Thefirst to testify was Sergeant
Gary Moyers. According to Sergeant Moyers, the defendant was questioned in the early morning
hours of October 21, 2001. The defendant was advised of his rights and refused to sign an advice
of rightsform. The defendant refused to discuss anything with the officers and asked why he was
there. After being told that he was suspected of being involved in a stabbing, the defendant said
something like, “I think | may need an attorney,” or “I think | need an attorney.” According to
Sergeant Moyers, Investigator Gary Jones then advised the defendant that he would be charged with
murder. The defendant asked why he would be charged, and Investigator Jonesexplained in detail
the evidence against the defendant. The defendant then said, “I need to tell you what happened.”
The defendant then gave an incriminating statement, during which he became emotional. The
officersleft the room, allowed the defendant to compose himself, and then returned. The officers
administered asecond admonition of rights, obtained the defendant’ ssignature on awaiver of rights
form, and took a tape-recorded statement from the defendant regarding his involvement in the
stabbing death of the victim.

Sergeant Moyers admitted that the defendant was not provided a lawyer after he
mentioned that he might need one. Sergeant Moyerslikewise admitted that hedid not seek to clarify
the defendant’ s statement by questioning the defendant further about whether hewanted an attorney.

The state also offered the testimony of Investigator Gary Jones. Investigator Jones
affirmed that thetestimony of Sergeant M oyerswas consistent with hisrecollection of eventsrelative
totheinterrogation of the defendant. Investigator Jonestestified that the defendant believed hewas
in custody for charges relative to nonpayment of child support. Jones told the defendant that they
werealso investigating amurder case, and the defendant professed that he had been at homeand did
not know anything about the murder. Before Jonesadvised the defendant of hisrights, the defendant
asked, “Doyouthink | need alawyer?’ Jonesreplied, “ That’sup to you.” When Jones mentioned
first-degree murder charges, the defendant told Jonesthat hewanted to explain hisside of the sory.
Jones then advised the defendant of his rights, and the defendant refused to sign the admonition
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form. Jones claimed that he did not hear the defendant say to Sergeant Moyers, “I think | need a
lawyer,” although he did not dispute that this may have happened. By his own admission,
Investigator Jones did nothing to procure an attorney for the defendant. Later, when the defendant
indicated hiswillingnessto talk on tape to the officers about the murder investigation, Investigator
Jonesheard the defendant say, “1 changed my mind,” when asked about his previous statement about

alawyer.

Moyers:

Defendant:

Moyers.

Defendant:

Moyers:

Defendant:

Moyers:

Defendant:

Moyers:

Defendant:

Moyers:

Near the beginning of the recorded statement, the following exchange occurred:

Thetimeisnow 3:39 am. Ledslie, earlier Gary and | weretaking to
you and during the process of that talking, wehad in conversation, we
advised you of your rights and during that conversation we had, you
said that you thought that you needed to talk with an attorney, isthat
correct?

Yeah. | changed my mind.

You changed your mind. Okay, we told you that what we were
investigating and the potential charges that you were looking &, is
that correct?

Y eah, that’ s true.

And when we told you what the potential charges was [sic] and we
explained to you the evidencewe had and you asked why and all that
we, we explained that to you, did we not?

Right.

And after that conversation we told you that you were looking & a
murder charge and that the guy had died. You told us that you
wanted to tell us what took place, is that correct?

Yessdir.

Okay. At thistime, we acknowledge the fact that you do understand
what your, your rights are and that you are going, are willing to talk
to usat thistime. Weread your rightsto you earlier, isthat correct?

Um hmm.

Do you remember what they were? We'll go over them again.



Defendant:  Right to an attorney.
Moyers: Let me, let me read them to you.
[unintel ligible because Moyers and Defendant ta king s multaneously]

Defendant: ... havetherighttoanattorney. | havetheright to, you know, not to
say nothing [sic] if | don’t want to.

Moyers: That’s correct. Y ou have all thoserights and you also have the right
to, to, to have an attorney present.

Defendant:  Present, yeah.
Moyers: And you understood all those, is that correct?
Defendant:  Yeah.

Moyers: Okay, did, youdid, we' regonnago over them again just to makesure
that you, that you understand.

Defendant:  Or should | wait for thisright here, for my atorney, cause like y’ al
got awritten thing?

Moyers: It just makes it more clear that, that we don’t misunderstand,
misunderstand, or . . . .

Defendant:  [unintelligible] | mean, | don't, | don't need no attorney. | don't
know why you even ask me that.

[Moyers then proceeds to explain Defendant’s rights to him, and Defendant
acknowledges each of them. Defendant admits that he stabbed the victim during a
confrontation.]

In support of his suppression motion, the defendant took the stand at the hearing. He
claimed that he asked why he was brought to the police station but was not told about the murder
investigation. Rather, Investigator Jonessaid, “ Y ou know why you' rehere.” Thedefendant claimed
that he was asked questions about the homicide before he was advised of hisrights. When he was
later advised of hisrights, the defendant refused to sign the admonition form and said that he needed
toseealawyer. According to the defendant’ stestimony, the officers did not cease discussion of the
homicide at this point. Investigator Jones told him that if he did not explain what happened, he
would be charged with first-degree murder. The defendant did not want to tell hisside of the Sory,
but as the discussion continued, Sergeant Moyers made him feel like what had happened would be
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more or less understandable. The defendant decided to tell the officers about the homicide. The
defendant admitted that although hewasvery emotiond, no oneforced himto giveastatement. The
defendant claimed that he had been confused when he said he changed his mind about talking to an
atorney.

Following hearings, the court suppressed the defendant’s statements. The state
sought permission to pursue an interlocutory appeal, which this court and the lower court granted.

Defendant’ s Statements to His Wife

Thelower court also had beforeit the defendant’ s motion (1) to exclude evidence of
the defendant’ s statements to his wife about the alleged crime, and (2) to dismiss the indictment
because it was returned based entirely upon such evidence, which violates the maritd
communications privilege.

Thelower court conducted ahearing at which Kimberly Dotson testified that she had
been married to the defendant since October 30, 1998. At the time of the hearing, Ms. Dotson had
not filed for divorce because she could not afford to do so, but she was saving money for that
purpose. Ms. Dotson recounted that she and the defendant had been separated for approximately six
monthsin October 2001 and had seen each other three or four timesduring the separation. Although
they were working towards reconciliation, they werenot living together. For two to three days prior
to October 19, which was Ms. Dotson’s birthday, the defendant spent the night at Ms. Dotson’s
residence. They engaged in sexual relations on October 19 prior to going out in the evening.

Ms. Dotson did not testify in any detail about the events leading up to Mr. Blanco-
Guerra sdeath. However, she testified that after Mr. Blanco-Guerra left her home, the defendant
told her that he had been upset by the way the victim had touched Ms. Dotson’ s bottom during their
earlier visit to a nightclub. Ms. Dotson asked about Mr. Blanco-Guerra s whereabouts, and the
defendant said that he “killed the m---- f-----"  Ms. Dotson asked, “You for real? [sic]” The
defendant responded, “No, | know I didn’t; I just stabbed him right herein hisshoulder.” According
to Ms. Dotson, the marriage was “over” once this conversation transpired. However, Ms. Dotson
alsotestified that they later went to bed and spent the night together but did not have sexual relations
until the next day when, according to Ms. Dotson, “[the defendant] took the sex from me.”

Based upon this evidence, the lower court ruled that any statements the defendant
madeto Ms. Dotson regarding thealleged crimewere privileged marital communicationsthat could
not be used as evidence in the prosecution of the defendant. 1t doesnot appear from the record that
the court ruled on the motion to dismiss.

1I nitially, the lower court denied the motion to suppress the defendant’ s statementsto law enforcement. Upon
motion to reconsider, however, it reversed the earlier ruling and suppressed the statements.
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The state sought permission to pursue an interlocutory appeal of the marital
communications ruling, which this court and the lower court granted.

Both the suppression and exclusion issues have now been presented by the partiesin
their briefs and oral arguments, and they are before us for disposition.

We consider first the suppresson of the defendant’s statements given to Officers
Jones and Moyers of the Knoxville Police Department.

This case presents issues which are interesting both legal ly and factually. Legally,
the issue is whether law enforcement officers have any duty to inquire and clarify when a suspect
makes an ambiguous statement regarding hisdesirefor counsel. Factually, theissueiswhether the
defendant’ s statements regarding his desire for counsel were ambiguous.

With respect to these issues, the state takes the position that the defendant’s
statements about counsel were equivocal; therefore, Officers Moyers and Jones had no duty to
inquire. Further, the state arguesthat the defendant then initiated discussion of thecrime, effectively
waiving his right to counsel. The defendant, however, posits that he first made an equivocal
statement when he asked, “ Do you think | need alawyer?’ He claims he then made an unequivocal
assertion of hisright to counsel when he said, “1 think | need an attorney.” In light of the second,
allegedly unequivocal statement, the defendant argues that it is unnecessary for this court to
determine whether there was a duty to clarify the first statement, for the reason that the officers
clearly breached their duty to cease questioning upon an unequivocal statement of a desire for
counssl.

Webeginwith consideration of thelegal issue. Under the United States Constitution,
an ambiguous invocation of a suspect’s right to counsel does not trigger any duty that the
interrogating officer stop substantive questioning of the suspect and clarify the suspect’s desire
regarding counsel. Davisv. United Sates, 512 U.S. 452, 460-61, 114 S. Ct. 2350, 2355 (1994).
Under the Tennessee Constitution, however, the question is not so easily answered.

The Tennessee Supreme Court most recently addressed the issue as a matter of state
constitutional law in State v. Sephenson, 878 S.W.2d 530, 548 (Tenn. 1994), which was decided
prior to Davis. In Stephenson, Tennessee' s high court held that the state and federal constitutions
require that when a suspect makes an equivocal statement about the need for an attorney, the law
enforcement officer must limit further questioning to clarifying whether the suspect wanted an
attorney. Stephenson, 878 S.W.2d at 548.

Two years after Stephenson, the Tennessee Supreme Court considered the issue as
amatter of federal constitutional law in State v. Huddleston, 924 SW.2d 666 (Tenn. 1996). The
court acknowledged the interim Davis holding that a suspect “must articulate his desire to have
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counsel present sufficiently clearly that areasonabl e officer [inthecircumstances] would understand
the statement to be a request for an attorney” and that absent such an unambiguous statement,
substantive questioning need not cease. Huddleston, 924 S.W.2d at 670 (quoting Davis, 512 U.S.
at 458, 114 S. Ct. at 2355). Without commenting on the bearing, if any, that the Tennessee
Constitution had on the issue or overruling Stephenson, the court held that the facts in Huddleston
did not present a case in which the defendant made an unambiguous request for counsel. Id.

The question of the effect of the Tennessee Constitution is asignificant one. This
court has held that Articlel, section 9 of the state constitution provides, in some respects, broader
protections of a suspect’sindividual rights than does the Fifth Amendment. Sate v. Farmer, 927
SW.2d 582, 594 (Tenn. Crim. App. 1996) (citing State v. Crump, 834 SW.2d 265, 268 (Tenn.
1992)). Inthewake of the Tennessee Supreme Court’ ssilencein Huddleston on theissue asamatter
of state constitutional law, this court has struggled to define the parameters of a suspect’s rights
under Tennesseeconstitutional law. See, e.g., Satev. Gerald E. Saylor, No. E2001-00604-CCA-R3-
CD, dipop. a 7-10 (Tenn. Crim. App., Knoxville, July 11, 2002), perm. app. granted (Tenn., Dec.
2,2002); Sater Bdcher v. Sate, No. E1999-02287-CCA-R3-PC, slip op. at 4-5, concurring slip op.
at 1 (Tenn. Crim. App., Knoxville, Oct. 10, 2001), perm. app. denied (Tenn. 2002); Satev. James
Clayton Young, Jr., No. 01C01-9605-CC-00208, dlip op. at 22-29 (Tenn. Crim. App., Nashville,
May 22, 1998); Sate v. Jack Jay North, Jr., No. 02C01-9512-CC-00369, dlip op. at 25-31 (Tenn.
Crim. App., Jackson, Dec. 9, 1996), perm. app. denied (Tenn. 1997).

Recently, apanel of thiscourt interpreted Huddl eston to overrule Stephensonrel ative
tothe equivocal request for an attorney under the Tennessee Constitution. Gerald E. Saylor, slip op.
at 10. That panel noted that its interpretation of Huddleston’ s effect on Sephenson was consistent
with decisionsof other panelsof thiscourt. 1d. (citing James Clayton Young, Jr. and Jack Jay North,
Jr.); cf. Satev. Kerry L. Dowell, No. M2002-00630-CCA-R3-CD (Tenn. Crim. App., Nashville,
June 27, 2003) (following Huddleston’ s rule that unambiguous request for counsel is necessary to
foreclosefurther questioning, without discussing itseffect on Sephenson). The Tennessee Supreme
Court has accepted review of Saylor; in the interim, we agree with the result reached by the Saylor
panel of this court.

Thus, the defendant in this case is entitled to suppression of his statement if he
unequivocally requested counsel and that request was not honored.

The lower court interpreted the defendant’s statements about counsel to be
ambiguous. Thelower court anal ogized the factsto those of Stephenson, in which the suspect made
an equivocal statement regarding his desire to have counsel. The lower court found that the
defendant declined to sign arights waiver, inquired whether the i nterrogating officers thought he
needed a lawyer, and made statements such as “| think | need a lawyer.” It further found that the
officershad a duty to clarify the request for counsel, which they failed to do. Rather, they pursued
a discussion of the basis for the charge. Based upon the lack of clarification and the further
substantive discusson, the lower court suppressed the defendant’ s statement.



Thelower court’ s determination that the defendant made equivocal statements about
counsel isaquestion of fact. Satev. Darryl Gene Farmer, No. 01C01-9804-CC-00166, slip op. at
3(Tenn. Crim. App., Nashville, Apr. 23, 1999) (citing Satev. Farmer, 927 S.W.2d 582, 594 (Tenn.
Crim. App. 1996)), perm. app. denied (Tenn. 1999); see also Sate v. Gdongalay P. Berry, No.
M2001-02023-CCA-R3-DD, dlip op. at 15 (Tenn. Crim. App., Nashville, Apr. 10, 2003), app.
docketed (Tenn. Apr. 28, 2003); State v. Wayne Joseph Burgess, Jr., No. M 1999-02040-CCA-R3-
CD, dlipop. at 8 (Tenn. Crim. App., Nashville, Jan. 18, 2001), perm. app. denied (Tenn. 2001). The
lower court’ s findings of fact are binding on this court unless the evidentiary record preponderates
tothe contrary. Darryl Gene Farmer, dlip op. at 3 (citing State v. Odom, 928 S.\W.2d 18, 23 (Tenn.
1996)). Inthis case, the evidence of record does not so preponderate. Thedefendant had aduty to
“articulate his desire to have counsel present sufficiently clearly that areasonable officer [in the
circumstances| would understand the statement to be arequest for an attorney.” Huddleston, 924
SW.2d at 670 (quoting Davis, 512 U.S. a& 458, 114 S. Ct. at 2355). Thelower court found that the
statements attributed to the defendant fell short of such articulation. We defer to the lower court’s
factud determination that the defendant’s statements regarding counsel were equivocal.

The next step is application of the law to thelower court’ sfactua determination. In
thisrespect, we hold that the lower court erred. As stated above, we believe that Sephenson, upon
which the lower court relied, wasimplicitly overruled by Huddleston and that the correct andyss
is that which is embodied by the principles of Huddleston and Davis. Those cases support a
conclusion that Officers Moyers and Jones had no duty to curtail substantive questioning of the
defendant when he made equivocal statements regarding his desire for counsel. Moreover, the
officers had no duty to clarify the defendant’s statements before continuing with substantive
guestioning about thecrimeunder investigation. Accordingly, thedefendant’ sincul patory statement
was not properly subject to suppression on this basis. The lower court’s order suppressing the
statement is reversed.

We now consider the lower court’s ruling excluding evidence of the defendant’s
statementsto hiswife about the alleged crime. Thisissuerequiresusto examinethelaw relaiveto
themarital communicationsprivilege. Therulerelativeto that privilegeisdefined by statute, which
says

Inacriminal proceeding amarital confidential communication shall beprivilegedif:

(A)  Thecommunications originated in a confidence that they will not be disclosed;

(B) Theelement of confidentiality isessential to thefull and satisfactory maintenance of
the relaion between the parties;

(C)  Therelation must be one which, in the opinion of the community, ought to
be sedulously fostered; and

(D)  Theinjury totherelation by disclosure of the communications outweighs the
benefit gained for the correct disposal of litigation.
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Tenn. Code Ann. 8§ 24-1-201(c)(1)(A) - (D) (2000). If acommunication isfound to be privileged,
it isinadmissible upon objection of either spouse.? Id. § 24-1-201(c)(2) (2000).

The lower court found that all four factors existed and ordered suppression of the
defendant’ s statements to hiswife about the alleged crime. On appellate review, we must defer to
the lower court’ sfindings of fact that all four factors exist unless the evidence preponderates to the
contrary. See Statev. Price, 46 S.W.3d 785, 802 (Tenn. Crim. App. 2000), perm. app. denied (Tenn.
2001).

Resolution of this case turns on whether the time of analysis for the presence or
absence of the four factors is when the communication occurs or at the time of the trial court’s
inquiry into the application of the privilege. That determination is critical where, as here, the
marriage was in a very different state at the time of the marital communication than it is when the
trial court later rules on the applicability of the privilege. For the reasonsthat follow, we hold that
factor (A) focuses on the expectation of the communi cating spouse at thetime of the communication,
whereas assessment for the presence of factors (B), (C) and (D) must be done from the facts asthey
exist at the time of the trial court’s ruling.

Factor (A) considers whether “[t]he communications originated in a confidence that
they will not be disclosed.” Tenn. Code Ann. § 24-1-201(c)(1)(A) (2000). Because the
straightforward language of this factor focuses on when the communication “originated” and uses
past tense language, we conclude that this factor requires the trial court to consider the intent and
belief of the parties to the communication & the time of the communication. See Sate v. Gosnell,
62 SW.3d 740, 747 (Tenn. Crim. App.) (evduating subjective intent of spouses regarding
confidentiality at time of surreptitiously recorded conversation), perm. app. denied (Tenn. 2001).

Unlike factor (A)’s focus on the communication itself, the remaining three factors
focus on the relationship of the parties and the effect on the relationship of spousal testimony about
marital communications. A second digtinction is that these factors use present-tense language --
focusing on whether confidentidity is essential to the relationship, the relationship ought to be
sedulously fostered, and injury from disclosure outweighs the benefit of correct disposition of the
litigation. See id. § 24-1-201(c)(1)(B) - (D). From this, we conclude that the trial court must
conduct itsinquiry relativeto factors (B), (C), and (D) by assessing the present status of the marita
relationship at the timeit is called upon to do so, rather than at the time of the communication in
question.

Thisis consistent with the historic purpose of the privilege at common law, which
wasto foster “the sacredness of the home and the peace of families.” Satev. Price, 46 S.\W.3d 785,
799 (Tenn. Crim. App. 2000) (citing McCormick v. Sate, 135 Tenn. 218, 186 S.W. 95, 97 (1916)),
perm. app. denied (Tenn. 2001). Recognition of the privilegewill tend to promote continued marital
harmony, provided it exists a thetimethat the spouseis call ed upon to testify; however, recognition

2There are certain exceptions, which are not pertinent here. See Tenn. Code Ann. § 24-1-201(c)(2) (2000).

-9



of the privilege would do nothing to promote marital harmony which does not already exist, even
if it did at some previous time.

We are likewise persuaded by the decision of apanel of thiscourt in Satev. Price.
The panel in that case considered the effect that spousal testimony would have on the current state
of themarriage, finding that “ the defendant’ smarriagewasalready failing, whether hiswifetestified
at thistrial or not.” 1d. at 802. Although this finding was made relative to factor (D), we find it
persuasive with respect to factors (B) and (C), aswell, given the previously mentioned similarities
among factors (B), (C), and (D). But cf. Satev. Ralph C. Hauck, No. 01C01-9105-CR-00151, slip
op. a 5-6 (Tenn. Crim. App., Nashville, Apr. 16, 1992) (factors (B) and (C) do not exist where
defendant viaforce or threat of harm seekstoinvolve witness-spousein ongoing criminal enterprise
for which defendant is on trial; focusing on relationship at time of communication), perm. app.
dismissed (Tenn. 1992).

Turning, then, to the case at bar, the state concedes that factors (A) and (C) are
present but claims that the lower court erred in finding that factors (B) and (D) apply. We believe
that the state's concession regarding factor (A) is apt; we disagree with respect to factor (C).
Consideringfirst factor (A), therecord supportsthelower court’ sconclusion that the defendant made
statements to his wife in confidence that they would not be disclosed. The defendant and his wife
were discussing their marital situation, including Ms. Dotson’ s behavior with the victim, when the
defendant made inculpatory admissions. This occurred at a time when they were attempting to
reconcile their differences in furtherance of their marital relationship. Up until the time that the
defendant made the incul patory admissions, it was Ms. Dotson’ s desire to reconcile her differences
with the defendant and maintain the marital relationship.

We disagree with the state that the record supports the lower court’s finding with
regard to factor (C) that the relation was one which, by community standards, should be sedulously
fostered. At the time of the hearing, the defendant and Ms. Dotson were estranged. Ms. Dotson
wanted to divorce the defendant after he confessed his involvement in Mr. Blanco-Guerra' s death,
and only her financial situation kept her from doing so. Given these circumstances, it cannot besaid
that community opinion would be that this relationship should be encouraged and maintained.

We now turn to the contested portion of the issue, that is, whether the evidence
preponderates againg the lower court’s findings that factors (B) and (D) exist. Factor (B) exists
when “[t]he element of confidentiality is essentia to the full and satisfactory maintenance of the
relation betweentheparties.” Tenn. CodeAnn. §24-1-201(c)(1)(B) (2000). Onthispoint, thelower
court found, “[T]he relationship between the parties and their marriage was the reason for the
conversation. The element of the confidential communication that bound them together. [sic]” In
advocating that thisfactor does not exist, the state pointsto evidence that Ms. Dotson’s marriage to
the defendant “had been languishing for six months prior to his confession to her” and was “over
with” once she learned of the homicide. Further, the state highlights Ms. Dotson’ s testimony that
she had not yet initiated divorce proceedings because she could not afford to do so, but she was
saving money for that purpose. The defendant claimsthat thelower court correctly found that factor

-10-



(B) existed based upon evidencethat the continued mai ntenance of the marital relationship waswhat
caused the conversation to occur, and further, Ms. Dotson voluntarily slept with the defendant after
the conversation took place.

The evidence demonstrates that at the time of the lower court’s ruling, the
Dotson/Mitchel marriage was not one in which confidentiality of the previous, inculpatory
communications was essential to full and satisfactory mantenance of the relationship. To be sure,
the parties were separated, Ms. Dotson had harbored no desire for reconciliation since learning that
the defendant was involved in Mr. Blanco-Guerra s death, and Ms. Dotson was saving money for
adivorce. Thus, the lower court erred in finding the presence of factor (B).

Finally, factor (D) requires consideration of whether “[t]he injury to the relation by
disclosureof the communi cations outwei ghsthe benefit gained for the correct disposal of litigation.”
Id. §24-1-201(c)(1)(D) (2000). Inthepresent case, thelower court focused onthefact that al though
thedefendant and M s. Dotson were separated, they “would havecontinued to work on reconciliation
inthe marriage had theseincidentsnot occurred.” However, aswe havediscussed above, webelieve
the proper point in time for evaluating the potential for injury to the marriage is at the time of the
trial court’sruling. See Price, 46 S\W.3d at 802. Had the lower court examined the state of the
defendant’ smarriage at thetime of the hearing, it would have concluded that the marriagewasover,
with lack of money being the only reason that Ms. Dotson had not yet filed for divorce. In this
situation, the benefit gained from the correct disposal of the litigation would far outweigh the
damage to the marital relationship. Thus, the lower court erred in finding that factor (D) existed.

Based upon the absence of factors (B), (C), and (D), we hold that the lower court
erredinrulingthat Ms. Dotson’ stestimony regarding thedefendant’ sincul patory statements should
be excluded based upon the marital communications privilege.

We have reached this conclusion notwithstanding the defendant’ s attempt to place
evidence before usthat heand Ms. Dotson havereconciled sincetheevidentiary hearing. Ontheday
of oral argument in this court, defense counsel filed a“Motion for Consideration of Post-Judgment
Fact.” The motion is based upon facts contained in an order of the trial court pertaining to the
defendant’ sbond, inwhichthetrial court recitesthat the defendant and Ms. Dotson have reconciled.
Thetria court order was entered nunc pro tunc October 14, 2002, several months after the hearing
and ruling on admissibility of the marital communication evidence. The state filed a response
vigorously opposing this court taking notice of thisfact. The state concedes the relevance of the
information to the merits of theissue, but it contends that consideration of such factual information
isimproper under Tennessee Rule of Appellate Procedure 14. See Tenn. R. App. P. 14, Advisory
Comm’n Comments (“[Rule allows the appellate court to consider post-judgment facts,] unrelated
to the merits and not genuinely disputed, [which] are necessary to keep the record up to date. . . .
Thisruleisnot intended to permit aretrid in the appellate court.”); see also Book-Mart v. National
Book Whse,, 917 SW.2d 691, 693 (Tenn. Ct. App. 1995); Town of Dandridge v. Patterson, 827
S.w.2d 797, 802 (Tenn. Ct. App. 1991).
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Given the scope of Rule 14 and the interlocutory nature of this appeal, we do not
believeit proper for usto consider any information of a matrimonial reconciliation occurring after
the hearing on the admissibility of the marital communication evidence. Rather, we view theissue
before us to be limited to the propriety of the lower court’s ruling on the evidence that was before
it. Should either party desire that the lower court take into account new evidence and revisit the
ruling asit stands following remand, that party may direct amotion to the lower court to do so. At
such time, the lower court will have the opportunity to hear evidence on the then-existing state of
the marriage.

In conclusion, we reverse the lower court’s ruling suppressing the defendant’s
statement to law enforcement officers. We likewise reverse the lower court’ sruling excluding Ms.
Dotson’ stestimony about the defendant’ sincul patory statementsto her. The matter isremanded to
the lower court for further proceedings consistent with this opinion.

JAMES CURWOOD WITT, JR., JUDGE
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